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APPENDIX-13 

 

Date of Offence 
 

NIL 

Date of FIR 
 

NIL 

Date of Charge Sheet 
 

NIL 

Date of Offence Explanation 
 

NIL 

Date of commencement of evidence 
 

21.11.2019,26.02.2020 

Date on which final order is reserved 
 

17.03.2022 

Date of Final Order 
 

23.03.2022 

Date of the Sentencing Order, if any 
 

NIL 

 

ACCUSED DETAILS: 

 

Rank of 
the 
opposite  

party 

Name of 
the opposite 

party 

Date of 
Arrest 

Date of 
Release 
on Bail 

Offences 
charged 

with 

Whether 
acquitted 

or 
convicted 

Sentenced 
Imposed 

Period of 
Detention 
undergone 
during Trial 
for purpose 
of Sec. 428 

Cr.P.C.  
 
 
1 
 

   
Suresh Kr 
Thapa 
(OP1) 
 

NIL NIL NIL NIL NIL 
Does not 

arise 
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FINAL ORDER 

1. The  instant proceeding has arisen out of a petition filed by 

the petitioner Pooja Thapa under section 125 of the Code of 

Criminal Procedure claiming monthly maintenance allowance of Rs. 

20,000/- per month for herself from OP1 who is her husband. 

2. The case of the petitioner in brief is that she is the married 

wife of OP1. The petitioner got married to OP1 on 18.04.08 

according to the Hindu rites and customs and thereafter she started 

her conjugal life with the opposite party in Shillong. But after 2010, 

the behaviour of OP1 gradually changed. He started mentally and 

physically torturing her. She came to know that he had an extra 

marital relationship with one lady named Bharati Rai. Then on 

Dusshera 2011 the petitioner came to her parents place 

accompanied with OP1 and her sister-in-law. As the petitioner 

wished to stay for a few days at her parents place, OP1 did not 

object. But when the petitioner used to call OP1, he used to avoid 

her calls and informed her that he was not interested in resuming 

their matrimonial life. OP1 had filed a suit for divorce which was 

dismissed for non prosecution. OP1 had come to her place asking 

for mutual divorce and revealed that he had married a widow 

namely Alisha Shesta. OP1 has failed to look after the petitioner 

since Dusshera 2011. Hence this case for maintenance.  
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3. On receipt of the application, notice was issued to OP1 

requiring him to show cause as to why order for payment of the 

maintenance amount of Rs 20,000/- by OP1, as prayed for by the 

petitioner, should not be passed.  

4. On receipt of the notice, OP1 appeared before the Court and 

contested the case by filing his written statement denying all the 

allegations made in the petition. He stated in his written statement 

that the instant case has no merit as the petitioner being a teacher 

of a private school has sufficient means to maintain herself. He 

denied the accusations alleged by the petitioner that he had an 

extra marital relationship with Bharati Rai and had married a widow 

named Alisha Shesta. OP1 alleged that the petitioner did not bother 

to visit her matrimonial house even on the death of her father-in-

law Khem Bahadur Thapa. Further OP1 stated that it was the 

petitioner who refused to live with him and deserted him. Even 

though he had filed a suit for divorce, the suit was dismissed for non 

prosecution as he wanted to resume their matrimonial life. 

5. To prove the case, the petitioner adduced the evidence of 

herself as PW 1 along with one other witness namely Indra Bahadur 

Ale as PW 2. The evidence of OP1 was closed on failure to adduce 

evidence on several occasions.  
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6. I have heard the arguments put forwarded by the learned 

counsel for both the parties, gone through the pleadings of the 

parties and perused the entire evidences available on record. Also 

perused the Affidavit of Assets and Liabilities submitted by both 

sides.  

7.  The petitioner has relied on the judgment of Weldone 

Lyngdoh versus EVA Phawa {2007 (2) GLT 531} and submitted that 

being abandoned by her husband, the petitiner is entitled to 

maintenance so as not to live a life of destitute. On the other hand, 

OP1 has submitted a number of judgments to assert their point that 

being a working woman and intentionally living apart from OP1 she 

has no right to claim maintenance. The judgments relied on by OP1 

are – 1. Rohtash Singh versus Smt Ramendrei & Ors (2000) 3 SCC 

180 ; 2. Shiv Kumar Yadav versus Santoshi Yadav Crl Revision no 

544/2003 ; 3. Haunsabai versus Balkrishna Krishna Badigar 1981 Cri 

LJ 110 ; 4. Manmohan Singh versus Smt Mahindra Kaur 1976 Cri LJ 

1664 ; 5. Kumaresan versus Aswathi (2002) 2 MLJ 760 ; 6. Smt 

Mamta Jaiswal versus Rajesh Jaiswal 2000 (4) MPHT 457 ; 7. 

Manokan @ Ramamoorthy versus M.Devaki AIR 2003 Mad 212 ; 8. 

Vikas Jain versus Deepali @ Ayushi LAWS (UTN) 2010-1-36. 

8. From the pleadings of the parties, it is found that that the 

factum of marriage has not been disputed by OP1. 
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Upon hearing and perusal of the record, following points for 

determination are framed to arrive at a definite conclusion. 

9. POINTS FOR DETERMINATION: 

(i) Whether the petitioner Pooja Thapa being the wife of OP1 had 

sufficient reason to live separately from her husband? 

(ii) Whether OP1 having sufficient means neglects or refuses to 

maintain the petitioner? 

(iii) Whether the petitioner is entitled to any relief as prayed for 

and if so, the quantum thereof?  

 

DECISION THEREON: 

Now let me discuss the materials on record and try to find at a 

definite finding as regards the point for determination. 

10.  PW1 Pooja Thapa has deposed in her evidence-on-affidavit 

that she got married to OP1 on 18.04.08 according to the Hindu 

rites and customs and she started her conjugal life and thereafter 

she started her conjugal life with OP1 in Shillong. But after 2010, 

the behaviour of OP1 gradually changed. He started mentally and 

physically torturing her. She came to know that he had an extra 

marital relationship with one lady named Bharati Rai. Then on 

Dusshera 2011 the petitioner came to her parents place 
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accompanied with OP1 and her sister-in-law. As the petitioner 

wished to stay for a few days at her parents place, OP1 did not 

object.  

11. But when the petitioner used to call OP1, he used to avoid her 

calls and informed her that he was not interested in resuming their 

matrimonial life. OP1 had also filed a case for divorce which was 

registered as MAT DIVORCE SUIT NO 9(T)/2017 and was later 

dismissed for non prosecution. OP1 had come to her place asking 

for mutual divorce and revealed that he had married a widow 

namely Alisha Shesta.  

12. In her cross-examination, PW1 deposed that she is aware of 

the contents of her evidence-on-affidavit. Her marriage was 

solemnized with the opposite party on 08.04.08 which was an 

arranged marriage. PW1 deposed that it has been falsely mentioned 

that their marriage was solemnized on 18.04.08.  She stayed for 

almost four years with OP1 in Shillong. Her husband used to 

sometimes torture her but she did not lodge any FIR against her 

husband. She deposed that she was mentally tortured in the year 

2010. She does not have any children. She deposed that regarding 

pregnancy issue no medical tests have been conducted on herself 

and her husband.  
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13. PW1 deposed that OP1 used to drop her at her parents place 

whenever she came and then go away. On October 2011 she came 

to her parental home for the occasion of Dusshera. As she wanted 

to stay with her parents for a few days and as such she did not wish 

to go with her husband. She denied the fact that thereafter on many 

occasions she refused when her husband and his family members 

had come to take her back. She deposed that she has been staying 

in her parents place since Dusshera 2011 and has been willingly 

staying in her parental home. She denied the fact that she has been 

willingly staying in her parental home. She deposed that she was 

not aware of the death of her father-in-law as they have not 

informed her. She denied the fact that she knew about the demise 

of her father-in-law from OP1 but even then did not visit.  

14. PW1 deposed that she is teaching in a private school but is 

not taking any private tuition for her livelihood. She denied the fact 

that she has been staying without any reason from her husband and 

is not justified to claim maintenance from her husband. She denied 

the fact that she is not eligible to get maintenance as she has her 

own source of earning for being a teacher in a private school. 

15. PW2 Indra Bahadur Ale in his evidence-on-affidavit has 

deposed that the petitioner who is his niece got married to OP1 on 

18.04.08 according to the Hindu rites and customs and thereafter 
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started her conjugal life with OP1 in Shillong. But after 2010, the 

behaviour of OP1 gradually changed. He started mentally and 

physically torturing her. She came to know that he had an extra 

marital relationship with one lady named Bharati Rai. Then on 

Dusshera 2011 the petitioner came to her parents place 

accompanied with OP1 and his sister. As the petitioner wished to 

stay for a few days at her parents place, OP1 did not object.  

16. But when the petitioner used to call OP1, he used to avoid her 

calls. When the petitioner again called OP1 on the advice of her 

father and PW2, OP1 informed her that he was not interested in 

resuming their matrimonial life. OP1 had also filed a case for divorce 

which was later dismissed for non prosecution as informed to him 

by the petitioner. OP1 had again come to the place of the petitioner 

and met her father as well as PW2. OP1 asked them to request the 

petitioner for a mutual divorce and revealed that he had married 

one widow namely Alisha Shesta.  

17. In his cross-examination, PW2 deposed that the petitioner is 

his niece. The petitioner got married to OP1 on 18.04.08 and stayed 

together till 2011. He deposed that the petitioner never informed 

him regarding her mental and physical torture over phone. He 

denied the fact that the petitioner was subjected to physical and 

mental torture. He deposed that he had met the petitioner when she 
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visited her parental house in 2009. In 2009 the petitioner did not 

state before him that OP1 subjected her to physical and mental 

torture. In 2011, the petitioner came to her parental home along 

with her husband and his elder sister. The petitioner never went 

back to her husband’s house since the Dusshera of 2011. He denied 

the fact that the petitioner was insisted to go with her husband but 

she refused to do so. He denied the fact that the petitioner 

intentionally avoided to stay with her husband. He further denied 

the fact that the petitioner was not entitled to get any maintenance 

from her husband. 

18. In his examination-in-chief, PW3 Rajesh Kr Singh deposed that 

he is posted as the Senior Secretary Assistant, SIB, Office of the 

Assistant Director, Kalimpong and he has been authorized by the 

Head of the Office to give evidence in this case in connection to the 

summon issued by this Court. PW3 deposed that he has bought the 

records as mentioned in the summons. He deposed that OP1 is an 

employee of their department posted as JIO-I/G in the Office of the 

Assistant Director, Kalimpong. As per the record of their Office, 

OP1’s gross salary is Rs 60,686. As per record OP1 is to pay income 

tax of Rs 6000/-, Cess @ of 4% i.e. Rs 440/-, Professional Tax of Rs 

200/-, IBRP of Rs 150/- per month.  
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Exhibit 2 is the salary certificate issued by the Assistant Director, 

SIB, Kalimpong. 

19. PW3 deposed that as per the service record of OP1, the family 

details of OP1 are Gonoti Thapa (mother), Monkumari Thapa (aunt), 

Rita Thapa (sister) as per latest update of 11.11.14.  As per the 

declaration made by OP1 on 20.08.08 he is shown to be married 

and the name of his wife was shown as Pooja Thapa. 

20. Exhibit 3 is the declaration made by OP1 on 20.08.08 showing 

that Pooja Thapa is his married wife. There is no record or 

intimation to their Office that there took place any divorce with his 

wife Pooja Thapa. 

21. In his cross-examination, PW3 deposed that he has not 

bought any Authority Letter. He denied the fact that since he has 

not bought Authority Letter he cannot depose. In Exhibit 2 is the 

signature of Assistant Director, Deputy Central Intelligence Officer. 

It is a fact that the Assistant Director has not come to depose. He 

deposed that in the salary certificate the net payable amount is 

shown Rs 41,066/- after deduction.  

22. In Form 1 the name of the dependents are mentioned. In 

Form 3 wherein the details of OP1 are stated, the mother of OP1 is 

shown as a widow and the other two dependents are shown as 
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single. He deposed that he is not aware of the fact that the three 

persons namely Gonoti Thapa, Monkumari Thapa and Rita Thapa 

are fully dependent on the income of OP1 or not. The name of Elisa 

Thapa is no where written. PW3 deposed that it is mandatory to 

inform their office if there is any remarriage or divorce as per the 

Central Civil Service Rules. As per their records it is no where stated 

that the OP1 has remarried. It is a fact that as per the marriage 

declaration, Pooja Thapa is shown as the wife of OP1. 

Reasons for the decision: 

POINT FOR DETERMINATION NO (i): 

23. On perusal of the evidence on record it is seen that the 

petitioner alleged that she was subjected to mental and physical 

cruelty. The petitioner has been living with her parents since 

Dusshera of 2011. OP1 refused to receive her calls and later 

informed that he is not inclined to resume their matrimonial life. 

During that time OP1 had also filed a divorce suit MAT DIVORCE 

SUIT NO 9(T)/2017 but which was subsequently dismissed for non 

prosecution. Later on, OP1 went to her place asking for mutual 

divorce. Such an attitude of OP1 seeking to dissolve the marital ties 

than to reconcile it shows his indifference to his wife and his 

disinterest in resuming their conjugal life. Further the conduct of 
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OP1 throughout the trial reflects the neglectful attitude of OP1 

towards the petitioner.  

24. In the backdrop of the discussions made above, I am of the 

considered opinion that the petitioner had sufficient reason to live 

separately from OP1 who did not want to stay with his wife and 

instead filed for a divorce and not inclined to resume their conjugal 

life and this would be a sufficient reason for the petitioner to live 

separately. 
  

Hence, the point has been decided in affirmative and in favour 

of the petitioner. 

 

POINT FOR DETERMINATION NO (ii) : 

25. Being the wife of OP1, the petitioner is entitled to claim 

maintenance from OP1 who is under the obligation to maintain her. 

From the deposition of PW3 it is evident that OP1 works as JIO-I/G 

in the Office of the Assistant Director, Kalimpong. As per the record 

of the Office, the present gross salary of OP1 was Rs 60,686 as on 

the date of his deposition. As per record OP1 has to pay an income 

tax of Rs 6000/-, cess @ of 4% i.e. Rs 440/-, Professional Tax of Rs 

200/-, IBRP of Rs 150/- per month.  
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26. It is implied that OP1 is employed and financially sound and 

has sufficient means to maintain his wife. Moreover, OP1 failed to 

adduce any evidence through which he could discharge his burden 

that the petitioner is not entitled to claim any maintenance. The 

provision of Section 125 Code of Criminal Procedure is a measure 

for social justice and specially enacted to protect women and 

children and falls within the constitutional sweep of Article 15(3) 

and reinforced by Article 39 of the Constitution of India. 

 

27. Thus, I am of the view that OP1 has been neglecting to 

maintain his wife in-spite of having sufficient means. Thus, it is clear 

that OP1 has wilfully shrugged off his moral and legal obligation in 

maintaining his wife/petitioner. 
 

Hence, the point has been decided in affirmative and in favour 

of the petitioner. 
 

POINT FOR DETERMINATION NO. (iii) 

28. In the backdrop of the discussions made above and the 

conclusion held in point Nos. (i) and (ii), it is clear that the 

petitioner is entitled to claim maintenance from OP1.  
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29. In view of the above discussions, considering the fact 

that the petitioner being an educated lady and is working as a 

teacher in a private school and also considering her future 

prospect of earning and the duty of OP1 to maintain his wife 

and also the rate of inflation as well as the standard of living, I 

am of the opinion that an amount of Rs.7000/- (Rupees Seven 

Thousand) only to the petitioner will be a reasonable amount of 

maintenance so that the petitioner may not be subjected to 

vagrancy or destitution. 

 

O R D E R 

In result, OP1 is directed to pay monthly maintenance amount 

of Rs.7000 (Rupees Seven Thousand) only to the petitioner 

Pooja Thapafrom the date of filing of the application i.e. 

23.08.18 for her maintenance.  

This case is accordingly disposed of. 

Furnish a free copy of this final order to the petitioner.  

This final order is signed, sealed and pronounced in open court 

on this 23rd day of March, 2022. 

 



 
                                                          

 

16 
Case No: MR 108 of 2018 

(Pooja Thapa Vs Suresh Kr Thapa) 
 
 

 

Typed by me,  

 

(Smti. Chitrali Goswami), AJS 

Judicial Magistrate First Class,  

        Sonitpur, Tezpur 

             

 

(Smti Chitrali Goswami), AJS 

            Judicial Magistrate First Class,  

                Sonitpur, Tezpur 
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APPENDIX -14 

LIST OF PROSECUTION/DEFENCE/COURT WITNESSES 

A. Prosecution: 

RANK NAME NATURE OF EVIDENCE (EYE WITNESS, 
POLICE WITNESS, EXPERT WITNESS, 
MEDICAL WITNESS, PANCH WITNESS, 

OTHER WITNESS) 

PW-1 Pooja Thapa INFORMANT 
PW-2 Indra Bahadur Ale OTHER WITNESS 
PW-3 Rajesh Kr Singh OTHER WITNESS 

 
 

B. Defence Witnesses, if any: 

RANK NAME NATURE OF EVIDENCE (EYE WITNESS, 
POLICE WITNESS, EXPERT WITNESS, 
MEDICAL WITNESS, PANCH WITNESS, 

OTHER WITNESS) 
NIL NIL NIL 

 
C. Court Witnesses, if any: 

RANK NAME NATURE OF EVIDENCE (EYE WITNESS, 
POLICE WITNESS, EXPERT WITNESS, 
MEDICAL WITNESS, PANCH WITNESS, 

OTHER WITNESS) 

NIL NIL NIL 

 

LIST OF PROSECUTION/DEFENCE/COURT EXHIBITS 

A. Prosecution: 

Sr. No. Exhibit Number Description 
1 1 Marriage certif icate 

2 2 Salary certif icate 
3 3 Declarations made by opposite party 
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B.  Defence: 

Sr. No. Exhibit Number Description 
NIL NIL NIL 

 

C. Court Exhibits: 

Sr. No. Exhibit Number Description 

NIL NIL NIL 

 
D. Material Objects: 

 

Sr. No. Exhibit Number Description 
NIL NIL  NIL 

 


